
 

 

 

 

 

 

 

August 4, 2017 

  

Scott Filter 

U.S. Department of Education 

400 Maryland Ave., SW 

Room 6W253 

Washington, D.C. 20202 

  
RE: Comments on Announcement of Applicable Dates, ED-2017-OPE-0090-0001 

  
To Whom It May Concern: 

 

Thank you for the opportunity to comment on the Department’s recent notice announcing 

new dates by which institutions must comply with certain disclosure requirements and file 

alternate earnings appeals under the gainful employment rule. 

 

The Department’s notice appears to extend far beyond the legal boundaries of allowable 

delays in the Gainful Employment rule, even following a lawsuit and pending a new 

rulemaking process, with no discussion in this notice of the legal authority for doing so. The 

Department’s proposed changes to the deadlines for institutions to comply with disclosure 

requirements to students and to file alternate earnings appeals suggests it is operating 

outside of the law. In particular, the Department expands a narrowly applied decision that 

the Education Department “not enforce the numerical survey requirements currently in 

effect for alternate earnings appeals against AACS [American Association of Cosmetology 

Schools] member schools.”1 However, the Department is instead proposing to reopen the 

appeals process to all institutions, including those that are not AACS members.  

 

Moreover, the Department’s actions to delay many aspects of the gainful employment rule--

particularly those related to providing disclosures to students, even while requiring 

institutions to post the information on far-flung corners of their websites--suggest its 

primary motivation is to protect institutions, rather than to protect students. These actions 

run counter to the best interests of students who have the right to know whether their 

programs may lead to unaffordable amounts of debt.  

 

Given these concerns, the comments offered below ask that the Department elect not to 

create extensive delays in implementation of the gainful employment rule; that it make 

reasonable and statistically justifiable decisions about a new appeals process; and that it 

                                                
1 U.S. District Court. 17-0263. American Association of Cosmetology Schools v. Secretary DeVos. June 28, 2017. 
https://www.insidehighered.com/sites/default/server_files/files/Gainful_Employment_Order.pdf. 
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provide transparency into the future implementation of the gainful employment rule during 

the rulemaking process.   

 

Please do not hesitate to contact me if you wish to discuss these comments further. I am 

available at mccann@newamerica.org or 202-847-4778. 

 

Sincerely, 

Clare McCann 

Deputy Director for Federal Policy 

New America, Education Policy Program 
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The Department legally must continue to enforce the gainful employment rules 

 

The Department’s delay of the gainful employment rules with an announcement that it would 

far exceed the boundaries of a recent court decision requiring new flexibilities for a subset of 

institutions calls into question its motives. The Department of Education must, regardless of 

any new rulemaking process, continue to enforce the regulation until those rules become final. 

That requirement was recently upheld by a federal appeals court, which found that another 

agency’s delay of a regulation was arbitrary and capricious because it did not hinge on any 

new information--the concerns in question had been raised during the previous rulemaking 

process.2 The same is effectively true in this case; the only new information is a court order to 

revise the appeals procedures for AACS member schools.3  Delaying for other institutions, 

other reasons, or through other avenues raises legal questions about whether the Department 

has violated the Administrative Procedures Act. 

 

The Department must continue to enforce disclosure requirements 

 

While the Department has proposed to delay the dates by which institutions must comply with 

the provisions of the gainful employment rule that relate to the direct distribution of the GE 

disclosure template to students and its inclusion in promotional materials,4 it also requires 

that institutions provide a link to disclosure templates on their program websites as of July 1, 

2017.5 Specifically, that means that institutions must continue to publish the disclosure 

template (or a prominent link to the disclosure template) on any institutional webpage 

containing academic, cost, financial aid, or admissions information about that GE program at 

the institution. 

 

This transparency continues to present an important opportunity to notify students about 

potential poor-performing programs at GE programs, and to provide better, comparable 

information that can help students make decisions about which programs to attend. Given that 

the requirement to disclose the information on any webpages linked to the GE program in 

question is not affected by the delay proposed here, the Department must continue to take 

seriously its enforcement responsibilities to ensure GE programs have done so. 

 

In particular, the Department should ensure that: 

                                                
2 U.S. Court of Appeals, No. 17-1145. Clean Air Council, et al., v. EPA. July 3, 2017. 
https://www.cadc.uscourts.gov/internet/opinions.nsf/A86B20D79BEB893E85258152005CA1B2/$file/17-
1145-1682465.pdf. 
3 U.S. District Court. 17-0263. American Association of Cosmetology Schools v. Secretary DeVos. June 28, 2017. 
https://www.insidehighered.com/sites/default/server_files/files/Gainful_Employment_Order.pdf. 
4 “Announcement of applicable dates’ request for comments.” Program Integrity: Gainful Employment. ED-
2017-OPE-0090-0001. Regulations.gov.  https://www.regulations.gov/document?D=ED-2017-OPE-0090-
0001. 
5 Mahaffie, Lynn. “Gainful Employment Electronic Announcement #105 -- Additional Time for Submission of an 
Alternate Earnings Appeal and to Comply with Gainful Employment (GE) Disclosure Requirements.” March 6, 
2017. IFAP.  
https://ifap.ed.gov/eannouncements/030617GEAnnounce105AddtlSubTimeAEAandGEDisReq.html. 
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● FSA conducts regular reviews of program webpages to ensure full compliance from 

institutions. The Secretary, under the gainful employment rule, maintains the ability to 

simply require an institution to modify a webpage if it fails to meet the requirements 

for prominent display of the template or a link to it. The Department should facilitate 

reporting of non-compliant webpages with a simple email address or other submission 

format; investigate each complaint; and take immediate action to require the institution 

to modify the page if it is not in full compliance with the regulation’s disclosure 

requirements. 

 

● FSA program reviewers evaluate and take action against any institutions that fail to 

comply with the requirements to post either the disclosure template or a prominent 

link to the template on any of the school’s webpages that include academic, cost, 

financial aid, or admissions information about the program in question. 

 

The Department must establish responsible, reliable appeals procedures 

 

Perhaps most importantly, the Department must establish responsible appeals industries. I 

agree with and fully endorse the comments of Ben Miller and the Center for American 

Progress, and summarize those comments here. These include three main components: 

 

1. Allow appeals only for those affected by the ruling in AACS v. DeVos 

 

The court order in AACS v. DeVos was very narrow, and dictates that appeals 

procedures should receive additional flexibilities only for AACS member institutions. 

Therefore, in keeping with the court’s order, the Department should contain its 

extension of those appeals procedures only to AACS member institutions. Those 

numbers are likely relatively small; fewer than 400 proprietary institutions offer 

approximately 1,110 cosmetology programs, and of those, only around 100 programs 

are failing.  

 

I ask the Department to, in its response to these comments, detail the number of AACS 

schools it anticipates are affected directly by the ruling; list the number of those 

programs that were determined to be passing, zone, or failing; and list the number of 

programs in each category that have already appealed.  

 

Moreover, the Department should decline to extend the benefit to other institutions, 

including non-AACS member institutions that offer cosmetology programs or non-

cosmetology programs in other occupations or institutions. As noted in the comments 

from Ben Miller, few fields outside of cosmetology rely on tipped income; and even 

fewer of those are fields that fall within the realm of requiring a background in higher 
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education to work in the field (such as food service positions that do not require 

postsecondary education).6 

 

2. Maintain statistical rigor in the appeals procedures  

 

Where the Department does elect to offer alternative flexibilities for earnings appeals, 

it should remain cautious to ensure the procedures are sufficiently rigorous to provide 

confidence for policymakers and students that the alternate earnings submission 

presents a true picture of virtually all graduates at the institution.  

 

In particular, the Department must ensure that new alternate earnings appeals 

submissions consider whether the survey information is truly representative of the 

entire graduating cohort. This is the best way to ensure comparability with other data 

sources; promise accuracy of the appeals information submitted; and align survey 

information with the far more comprehensive and representative administrative data 

sources used for other programs. 

 

Additionally, the Department should ensure independent verification of the 

information that institutions collect and submit. Just as the Department requires annual 

audits each year to verify institutions’ finances and administration of federal student 

aid, it should not merely take institutions at their word. Instead, it should include third-

party, independent verification of data. These practices have proven to be an important 

private-sector check on data related to student outcomes. For instance, a number of 

coding bootcamps have adopted third-party audits of their outcomes; and have even 

formed the Council on Integrity in Results Reporting to establish their commitment to 

third-party verification of accurate and comprehensive program data, and to promote 

the widespread adoption of the practice among other educational providers.7 

 

Relatedly, the Department should ensure the timely submission of this information. 

Institutions are likely already preparing responses for the alternate earnings appeal, 

and should not be granted an extended period to continue to torture the data into 

supporting their case; and the Department should adjudicate the appeals in a timely 

manner. Every day that the earnings process is extended is another day that students 

lack reliable information about whether the programs they’re considering or are 

already enrolled in are likely to leave them with unaffordable amounts of debt and, 

beginning with next year’s data release, whether or not the institution is likely to be 

forced to discontinue the program as a Title IV-eligible one. Moreover, every day that 

an earnings appeal sits on the Department’s desk is another day of uncertainty for the 

institution. 

 

                                                
6 Miller, Ben. Comment on FR Doc # 2017-14186. Regulations.gov. 
https://www.regulations.gov/document?D=ED-2017-OPE-0090-0007. 
7 Council on Integrity in Results Reporting homepage. https://cirr.org/. 
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3. Continue the use of actual earnings, rather than substituting BLS or other non-

program-specific earnings information 

 

It is of vital importance that, above all else, the Department place a premium on the 

accuracy of the information obtained. Perhaps the most valuable aspect of the gainful 

employment rule is that it established the use of actual earnings information that are 

representative of all graduates at the institution. 

 

There are data to suggest actual earnings present far more valuable than other data, 

such as average earnings from the Bureau of Labor Statistics (BLS). For instance, BLS 

data show that earnings for chefs in the Chicago metropolitan area average more than 

$48,000 per year. Yet looking at the actual, GE earnings data for programs designed to 

prepare students for food preparation and related jobs in the Chicago area, we see that 

earnings range from $21,647 for an associate degree in baking and pastry arts from Le 

Cordon Bleu to $37,236 for an associate degree in culinary arts from Kendall College -- 

both well below the regional average.8 These data clearly do not reflect actual, program-

level student outcomes, and they cannot be substituted for actual outcomes to indicate 

graduates’ level of success. 

 

Additionally, BLS data present a number of challenges to being used in the educational 

context. BLS data are averages, so inherently eliminate differentiation in earnings 

across programs that suggests differences in quality across them; they do not align 

directly to educational programs so cannot be clearly identified as related to the 

program in question; they cannot differentiate between entry-level earnings and 

earnings of more experienced workers in the field; and they cannot be tied back to a 

particular institution--the primary purpose and function of the GE rule. 

 

Using BLS data, or indeed any source of earnings information that does not reflect the 

actual graduates of the actual educational program in question, runs counter to the rule. 

Given that the Department must faithfully implement rules on the book until it has 

rewritten that rule, using any such data would be irresponsible and a disservice to the 

students the GE rule is designed to protect. 

 

The Department must anticipate and prevent further problems with implementation 

to ensure students are protected and programs are held accountable 

 

Finally, the Department must continue to prepare for, and implement in a timely manner, the 

next stages of the rule’s implementation. It should publish, in response to these comments, a 

full timeline for the next stages of the rule’s implementation. Moreover, it should consider 

possible impediments to timely implementation and begin to work through those issues now. 

                                                
8 Dancy, Kim. “Averages Aren’t Enough: Why Students Deserve Program-Level Outcomes Information.” Ed 
Central. 24 May 2017.  https://www.newamerica.org/education-policy/edcentral/averages-arent-enough-
students-deserve-program-level-outcome-data/. 
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Failure to anticipate predictable issues or to follow the timeline for GE data submission, 

production, appeals, and disclosure is a poor excuse for failing to follow the law. 

 

Specifically, I am asking that the Department of Education publish, in response to these 

comments, an anticipated timeline for all major GE reporting, analysis, and publication steps 

prior to July 1, 2018. In particular, I am concerned that the Department has not yet published 

draft completer lists for AY 2015-16 data, nor has it given a timeline for doing so.9 And while 

the Department recently published a notice reminding institutions to report AY 2016-17 by 

October 1, it has given no sense of the timeline thereafter, suggesting that the Department may 

simply be going through the motions of appearing to continue enforcing the law without any 

real intention of doing so.10 Publishing a comprehensive timeline, including each of the major 

steps in the GE reporting framework--even if it may be subject to tweaks later--would give 

institutions clarity on what to expect, and may help to reassure interested parties (including 

the courts) that the Department intends to follow the letter of the law as it embarks on a new 

rulemaking process. 

 

                                                
9 “Durbin to DeVos: Why Won’t You Stand Up for Students And Hold For-Profit Colleges Accountable?” August 
3, 2017. Press Release.  https://www.durbin.senate.gov/newsroom/press-releases/durbin-to-devos-why-
wont-you-stand-up-for-students-and-hold-for-profit-colleges-accountable-. 
10 Eliadis, Pam. “Gainful Employment Electronic Announcement #107 -- Information for GE Reporting by the 
October 1, 2017 Deadline.” August 2, 2017. IFAP.  
https://ifap.ed.gov/eannouncements/080217GEEA107InfoGERptgbyOct1Deadline.html. 


